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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 411 of 2013
U/s 457/380/411 of I.P.C.

State

-Vs-

Joynal Abdin &
           Abdur Rosid Saklader,

Md. Tapu Sk. & 
   Mozibar Rahman.

                         …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..................for the State.
S Ali Ahmed, M. A. Ahmed & A. Ali, Advocates......for the accused-persons.     

Date of Evidence : - 24-08-16, 03-11-18, 08-05-19 & 29-07-19, 
Date of S.D : - 27-08-19;
Date of Argument : - 02-09-19;
Date of Judgment    : - 16-09-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 19-05-13,

one  Parjal  Hoque lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Gauripur  Police-Station,  stating that  on that  day, at

about 6.30 a.m. in the morning when had gone to open his go-down then,

he  saw  lock  of  collapsible  gate  of  the  building  in  broken  condition.

Thereafter, he saw lock of door of his go-down broken. He came to know

that in the last night, the articles which were mentioned in the ejahar, had

been stolen. He called public of the market and informed them about theft

in  his  go-down.  As  per  information,  he  with  help  of  public  caught

accused-persons  namely  Joynal  Abedin  &  Abdur  Rosid  Saklader.  They

confessed  that  they  had  committed  theft  in  his  go-down  and

accused-persons namely Ajiyar Boshir & Tapu Sk. fled away from the place

of occurrence. He recovered one carton Nasir ‘Bidi’ & one carton Tobacco

from house of accused Joynal Abedin. Thereafter, Gauripur Police came on
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being  informed  over  telephone  and  they  handed  over  Joynal  Abedin  &

Abdur Rosid Saklader to Police. 

2. On receipt of Ejahar, the Officer-in-Charge of Gauripur P.S. registered

a case being the Gauripur P.S. case no.204 of 2013, u/s 457/380 of I.P.C and

launched investigation of the case. During the period of investigation of the

case,  Investigating  Officer  visited  the  place  of  occurrence,  prepared

sketch-map of the place of occurrence and examined witnesses. Seized one

packet  Nasir  ‘Bidi’  and  Bandar  Chadha  30  packets.  On  completion  of

investigation of the case, S.I Moheswar Rajbongshi submitted charge-sheet

of the case against above named accused persons u/s 457/380 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides  and  considering  the  material  on  record,  my  predecessor,  framed

charge of the case u/s 457/380/411 of IPC against accused persons. The

particulars of charge u/s 457/380/411 IPC were read over and explained to

accused persons. They pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined six numbers of witnesses. In

view of the evidence on record, accused were examined and recorded their

statements u/s 313 of Cr PC. The pleas of accused were of total denial and

declined  to  adduce  evidence  in  their  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 18-05-13 at Alomganj market at

night committed the offence of house breaking at night by entering into the

go-down  of  informant  by  breaking  the  lock  of  the  door  for  purpose  of

committing theft and thereby committed an offence punishable u/s 457 of

IPC?

(ii) Whether the accused persons on the same date, time and place,

committed theft in the go-down of the informant and thereby committed an

offence punishable u/s 380 of IPC?

(iii) Whether  the  accused-persons  on  19-05-13  dishonestly  retained

stolen articles belonging to informant, knowing or reason to believe that
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such  property  was  stolen  property  and  thereby  committed  an  offence

punishable u/s 411 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Parjal Hoque, complainant of this case deposing as p.w.1 stated that

Ext.1 is  ejahar and Ext.1(1)  is  his signature.  He knows accused-persons

namely Joynal  and Abdur Rashid.  He does not know other two accused

persons of this case. The incident took place on 19-05-2013 at about 7/7.30

PM.  On  the  date  of  incident,  he  closed  his  grocery  shop  situated  at

Alomganj Bazar  and on next day morning, he found lock of his shop in

broken condition. He came to know 5 cartons Nasir ‘Bidi’, 8 cartons egg, 1

carton  Cigarette,  3  bundle  Lux  shop,  Nirma  Shop,  Alauddin  Bidi  etc.

missing. He found Grocery articles about Rs. 1.77,000/- missing from his

shop. Thereafter, he along with other people went to the house of accused

Joynal  and  found  his  stolen  grocery  articles  Nasir  Bidi  1  carton,  12/13

bundle of flake cigarette,  3 cartons egg, etc.  kept concealing under fire

wood of his kitchen. He informed Police over telephone and subsequently,

Police went to the house of Joynal and apprehended accused Joynal along

with  his  stolen  articles.  Police  seized  his  stolen  articles  from  house  of

accused Joynal. Ext.2 is the seizure list and Ext.2(1) is his signature. 

7.     In his cross-examination, p.w.1 stated that he went to the house of

accused Joynal on suspicion. At the time of incident, accused Joynal had no

business of grocery. Near his go-down/ grocery shop houses of Jaleswar,

Rashid and shops of other persons are situated. Ahad Ali, Afzal and other

people were present there. Public went with him to the house of accused

Joynal. Ahad Ali and Amzad went with him to the house of accused Joynal.

Police seized articles from house of accused Joynal. Police not recorded his

statement in this case. They took Rashid to their village house and Police

apprehended  accused  Rashid  from  their  village  house.  He  denied  the

suggestions made by defence counsel on behalf of accused persons.

8. Yusuf  Ali  (p.w.2)  knows informant and all  accused persons of  this

case. About 3 years back, one day, at about 7 a.m., he came to know that

some persons had committed theft in the go-down of informant. Accused

Rashid  was  caught  in  Alomganj  Bazar  and  on  being  asked,  Rashid

confessed.  Rashid  said  that  he along  with  Joynal  and some others  had
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committed theft in the go-down belonged to informant. Thereafter, some

grocery articles were recovered from kitchen of accused Joynal. Police took

his thumb impression on the seizure list (Ext.2). In his cross-examination,

p.w.2 stated that his house is situated about 1 k.m. away from go-down of

informant. He heard about the incident at Alomganj Bazar. Near go-down,

Rahman,  Aziz  master,  Samad Talukdar,  Motleb master  and some others

have  their  houses.  Some  other  shops  are  also  situated  near  go-down.

Accused  Rashid  was  caught  on  suspicion  and  Rashid  was  taken  to

Astamirchar. He did not go to the house of accused Joynal. Joynal had one

grocery shop at Alomganj Bazar and Rashidul had no shop. He cannot say

what has been written in the seizure list. His thumb impression was taken

in front of shop of informant. Informant is his cousin. He denied that today

he had deposed falsely against accused persons. He denied that accused

persons were not involved with the alleged occurrence.

9. Afsar Ali  (p.w.3) knows informant and accused-persons.  About 4/5

years ago, he heard on the next day that accused-persons had committed

theft in the shop of informant in the previous night. He heard that Police

had  come  and  with  regard  to  that  a  case  was  lodged.  In  his

cross-examination, p.w.2 stated that he could not remember from whom he

had heard that accused-persons committed theft in the shop of informant.

It was a whole sale shop where Informant used to sale ‘Bidi’, cigarette, etc.

Accused Joynal had also such type of shop.

10. Shohidur Rahman (p.w.4) knows informant and accused-persons of

this case. About 3/ 4 years ago, he heard from people of their village that a

theft had taken place in the shop of informant in the night. He heard that

Jalil's  son  had  committed  theft.   Joynal  Abedin  is  son  of  Jalil.  In  his

cross-examination, p.w.4 stated that he heard the incident from children.

He forgets the name who told him. He denied that the incident of theft

committed by son of Jalil which he had heard from children is false.

11. Rabiyal Hoque (p.w.5) knows informant of this case. He knows only

Abdul Rashid among accused-persons. About 5/ 6 years ago from today, he

heard from people of market that a theft had taken place in the grocery

shop  of  informant.  He  heard  that  ‘Bidi’,  cigarette,  soap,  oil,  etc.  were

stolen. Ext.2 is seizure list and Ext.2(2) is his signature. He saw articles of
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seizure list which were seized by Police.  He heard from the people that

accused  Abdul  Rashid  had  committed  theft  in  the  grocery  shop  of

informant and other accused-persons were also present along with him. In

his cross-examination, p.w.5 stated that now, he forgets which articles were

seized vide the seizure list. Police took his signature coming to his shop. He

does  not  know name from  whom he  heard  the  incident.  At  that  time,

grocery shop was situated in front of his shop. He denied the suggestions

made by defence counsel on behalf of accused persons. 

12. Maheswar  Rajbongshi  (p.w.6)  stated  that  on  19-05-13  he  was

working at Gauripur PS as SI of police. On that day, O/c of Gauripur PS

endorsed him to investigate the case. On the same day, he went to the

place of occurrence, drew a sketch-map and examined witnesses. People

caught accused-persons and people handed over accused persons to him.

Thereafter, he interrogated accused persons and later, produced before the

Court. Ext.3 charge-sheet and Ext.3(1) is the signature of SI Mofidul Islam,

which he knows. In his cross-examination, p.w.6 stated that the place of

occurrence is situated at Alomganj market. Informant did not give him any

list of theft articles. He did not get any voucher of the articles which were

recovered from house of Joynal. Nasir ‘Bidi’, ‘Bandar chadha’ are available

in all shops of the market which he seized. He did not examine owner of

go-down  namely  Nurul  Hoque  and  neighbours  namely  Abdul  Rahman,

Anowar Ali and Rubulla Sk. as witnesses of this case. Accused Joynal had

grocery shop at Alomganj market. He sold Biri, Khaini etc. He denied that

he had not visited the place of occurrence and he completed investigation

of  the  case  hobnobbing  with  informant.  He  denied  that  he  had  not

investigated the case properly.  

13. Thus,  in  view of  the above discussion of  evidence of  prosecution

witnesses, it is cleared that no one saw accused persons breaking go-down

and  stealing  articles  of  complainant.  Complainant  suspected  accused

Joynal and went to his house along with others. But, he did not explain his

reason  of  suspect  accused  Joynal.  He  claimed that  they  had recovered

Nasir Bidi, Flack, Egg carton, etc. from kitchen of accused Joynal and police

seized the same in the house of accused. Ext.-2 shows investigating officer

seized one packet Nasir Bidi and 30 packet of Bandar Chadha from shop of
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complainant. Thus, the fact that police seized stolen articles from house of

accused as stated by p.w.-1 found no support from ext.-2. P.w.-6 also did

not say that he had seized stolen articles from house of accused. P.w.-2

stated that accused Rashid confessed his guilt but, he was absent in the

house of Joynal. He did not see recovery of stolen articles from house of

Joynal.  The  evidence  of  p.w.-2  is  not  acceptable  because  there  is  no

corroboration to the effect that Rashid confessed his guilt.  It  is also not

come out that stolen articles were recovered on being led by Rashid. P.w.-3

to p.w.-5 heard the incident. They were not present along with p.w.-1 in the

house  of  Joynal.  Pw.-1  finds  no  corroboration  that  stolen  articles  were

recovered from kitchen of accused Joynal. Therefore, I found, it is not safe

case to hold accused persons guilty only on evidence of p.w.-1 which is not

cogent and convincing.

14. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the charge u/s 457/380/411 IPC on benefit of doubt and

set at liberty forthwith. From record, it is seen that the seized articles were

already given in zimma to complainant. He is entitled to keep the seized

articles in his possession. Bail bonds stand in favour of accused persons are

extended for another period of six months in view of section 437A of Cr PC.

15. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 16th day of September, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Parjal Hoque, (Complainant)

    PW- 2 Yusuf Ali,

    PW- 3 Afsar Ali,

    PW- 4 Shohidur Rahman,

    PW- 5 Rabiyal Hoque,

    PW- 6 Maheswar Rajbongshi,

   

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

     Ext. 2 Seizure list &

     Ext. 2(1) is signature of p.w.1.

     Ext. 2(2) is signature of p.w.5.

     Ext. 3 charge-sheet &

     Ext. 3(1) is signature of Mafidul Islam.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


